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It is sometimes said that the Omani rule in East Africa did
not lead to any influence of Ib∂ı law there. However, the
political power structure led to a pragmatic situation where
judges from various madhhabs, Ib∂ıs and Sunnis, made joint
verdicts. The three documents presented in this article are
examples of this, taken from the Sultanic Court for Zanzibar
and Pemba in 1908-09.1

At that time, Zanzibar was a British protectorate formally
governed by Sayyid fiAlı b. ˘amüd al-Bü Safiıdı (r. 1902-11),
the ninth in line of Zanzibari-Omani rulers. His predecessors
in the nineteenth century had transformed the island state into
a cosmopolitan society where several religious and ethnic
groups vied for opportunities.

The heterogeneity of the Zanzibari population was
reflected in its legal system, which was designed to
accommodate the majority Shfifiı population, the Ib∂ı Omanis
and Shıfiı Indians as well as the community of non-Muslim
European and Asian expatriates. In political terms, the system
was also designed to give the British protectorate power
ultimate control over the legal process, by incorporating Islamic
legal officials into a highly formalized court system.

This took the form of two legal systems that came to
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1 In this Part I of the article, we present the first of the three cases. Text
and translation of the other two will follow in Part II, in SAJHS, 11,
2000.

exist side by side in Zanzibar; one Islamic, where law was
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applied by q∂ıs, and one British, where it was applied by
British judges.2 During most of the nineteenth century, Islamic
law in Zanzibar had been implemented in a system where
individual legal scholars would hear cases brought before
them by members of the public. From the time of Sayyid
Safiıd b. Sul†n (r. 1804-56) the sultan himself appointed legal
scholars to serve as judges in the districts and in Zanzibar
town. This structure was by its nature flexible, and did not
have a fixed system of appeal. Individual cases would usually
first be brought before one of the sultan’s district wlıs, then,
in the next instance, before the leading scholars in Zanzibar
town, and ultimately before the sultan himself.

Parallel to this, another system was emerging, in which
foreign consuls were granted jurisdiction over their own
subjects, with supreme power being vested in the respective
heads of state.

The Protectorate system
Zanzibar was placed under British protection in 1890. Shortly
thereafter, the sultan agreed that British jurisdiction could be
exercised by other than the consular officers. This paved the
way for the formal establishment of Her Britannic Majesty’s
Court for Zanzibar in 1897. It exercised jurisdiction over any
British subject (including Indians resident in Zanzibar) in all
cases where such subjects appeared, as plaintiff or as defendant.
After an exchange of diplomatic notes, other European and
American nationals were placed under British jurisdiction.
The rest of the population was defined as subjects of the
sultan, and consequently under Sultanic jurisdiction.

The Islamic legal system of the pre-protectorate period
was brought into more structured forms during the reign of

2 On what follows, see J.H. Vaughan, The Dual Jurisdiction in Zanzibar,
Zanzibar: Zanzibar Government Press 1936. Cf. also, Eduard Sachau,
‘Muhammedanisches Erbrecht nach der Lehre der Ibaditischen Araber
von Zanzibar und Ostafrika’, Sitzungsberichte der Preu˝ischen
Akademie der Wissenschaften zu Berlin, xiii, 1, 1894, 159-210.

Sayyid ˘amüd b. Mu˛ammad (r. 1896-1902). Districts were
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defined and a wlı appointed to serve as judge in each district.
A hierarchy of Sultanic courts was established to formalize
the procedure of appeal. At its apex was the Supreme Court,
presided over by the sultan himself, or by one of his ministers.
Two q∂ıs, one Ib∂ı and one Sunni, were to give joint verdicts
on appeal from the lower courts. Subordinate to the Supreme
Court was ‘The Court for Zanzibar and Pemba’. It consisted
of two q∂ıs, again one Ib∂ı and one Shfifiı, and held unlimited
jurisdiction in both criminal and civil cases. Subordinate to
this court again were the District Courts, presided over by the
wlıs appointed by the sultan. Provisions were also made for
an ‘Assistant Qadi Court’, hearing petty cases whenever
needed.

The Jurisdiction Decree of 1908
The dual system was essentially confirmed by the Jurisdiction
Decree issued by Sayyid fiAlı b. ˘amüd on 4 November 1908.3

However, significant limitations were placed on the Sultanic
courts. Most importantly, the decree ordained that British
judges now should serve as officers of the Sultanic courts
together with the q∂ıs. This enabled the British judges to
control and influence the legal process also in the Sultanic
courts. In addition, criminal cases were entirely removed from
the q∂ıs’ scope; after 1909 criminal cases which fell under
Sultanic jurisdiction were heard by British judges sitting
without the presence of q∂ıs. As a result, the decree placed
strict restrictions on the q∂ıs’ influence, especially on their
ability to establish legal precedence in the British way.

For the hearing of civil cases, the Sultanic court system
was structured as follows:

1) The Supreme Court for Zanzibar and Pemba
An appellate court sitting in Zanzibar, it consisted of a

3 ‘The Jurisdiction Decree of 1908’, in The Laws of Zanzibar, London:
Waterlow & Sons 1922, 9-17.

judge and assistant judges of the British court in addition



4 ANNE K. BANG AND KNUT S. VIKØR

to two q∂ıs appointed by the sultan, one Shfifiı and one
Ib∂ı. The decree included the reservation that the two
q∂ıs were not to ‘have any voice in the decision of the
Court’.

2) The Court for Zanzibar and Pemba
A court consisting of a magistrate and two q∂ıs, again
one Shfifiı and one Ib∂ı, to be selected by the judge of
the British court. The court was ordinarily held in Zanzibar,
but the decree also provided that sittings be held in Pemba
at the times and places directed by the judge of the British
court.

3) District courts
Courts consisting of the British District Commissioner/
Assistant District Commissioner and/or a wlı/q∂ı as
appointed by the British court.

4) Assistant q∂ı’s courts
Assistant q∂ı’s courts could be established in the districts
according to need. In these cases, the judge of the British
court would appoint the q∂ı or assistant q∂ı who would
hear cases alone.

The application of law

The polymorphy of Zanzibar law is evident in the Zanzibar
Law Reports,4 which show a system that had to be flexible
and undogmatic. There was little room for a ‘rivalry of the
schools’ in a court where cases involving Shfifiıs, Ib∂ıs and
˘anafıs would be heard by the same judges and q∂ıs in the
course of the same day.

This denominational heterogeneity of the Zanzibari
Muslim population meant that several sets of law were applied
in the Sultanic courts, according to the madhhab of the litigants.
The madhhab  affiliation  of the individual q∂ıs also

4 W. Murison & S.S. Abrahams, Zanzibar Protectorate Law Reports
1868-1918, London: Waterlow & Sons 1919.

determined which rules were to be applied. Of the four leading
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q∂ıs who served in the higher Sultanic courts after 1908,
three were Shfifiı and one Ib∂ı; an approximate reflection
of the relative strength of the groups in the population.5

As a general rule, each q∂ı should administer law
according his school.6 Evidently, this system was prone to
formal problems, as a person could not be guaranteed to have
his case heard before a q∂ı of his own school. From the
available records, however, only minor differences can be
traced in the civil cases where Ib∂ı and Shfifiı q∂ıs sat
together in the Sultanic courts. Where differences occurred,
evidence suggests that the q∂ıs consulted each other freely,
seeking a consensus valid in both schools.

Despite the limitations placed on their jurisdictional
powers, the q∂ıs based their rulings on the same legal texts
after 1908 as before. For the Shfifiıs, the most important text
was the Minhj al-†libın by al-Nawawı,7 with commentaries
by, amongst others, Ibn ˘ajar al-˘aythamı.8

5 In 1907, it was estimated that about 80 per cent of the sultan’s subjects
were Shfifiıs; Murison & Abrahams, Zanzibar Protectorate Law
Reports, 236. However, Ib∂ıs were disproportionately often
represented as litigants in court, a result of them being (or having
been) owners of substantial property, especially large plantations.

6 The provision that the q∂ı is bound by his madhhab is a guiding
principle of Islamic law. A directive to this effect was formally laid
down in a proclamation issued by Sayyid Safiıd b. Sul†n in 1845. The
issue was brought up again in Zanzibar in 1914, where it was ruled
that the q∂ıs were bound by their schools, and that the plaintiff had
the right to bring his case before a q∂ı of his own school; see Vaughan,
Dual Jurisdiction, 40. This in contrast to other mixed-madhhab
situations, where it is often the defendant’s madhhab that is determinant.

7 Abü Zakariyy Ya˛y b. Sharf al-Dın al-Nawawı (631-76/1233-78);
GAL, I, 394-5, S I, 680.

8 Tu˛fat al-mu˛tj li-shar˛ al-Minhj, by al-˘aythamı (d. 973/1567);
GAL, II, 387-8, S II, 527; considered with the Nihyat al-mu˛tj by
Zayn al-Dın al-Ramlı (d. 1004/1595) the basic works of Shfifiı fiqh.
The Minhj al-†libın itself remained the central Shfifiı legal text in
the region throughout the colonial period; Joseph Schacht describes
its widespread use from his visits in 1953 and 1963; J. Schacht, ‘Notes
on Islam in East Africa’, Studia Islamica, xxiii, 1965, 117.
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For the Ib∂ıs, the main legal text was al-Nıl wa-shif√
al-fialıl by fiAbd al-fiAzız b. Ibrhım al-Mußfiabı [Mzabı] al-
Tamını (1130-1223/1718-1808). To this, the most frequently
used commentary was Shar˛ al-Nil by Mu˛ammad b. Yüsuf
A†fiyyash (1236-1332/1820-1914).9

The q∂ıs

As described above, the first two decades of the British pro-
tectorate, 1890 to 1908, saw a series of legal and administrative
reforms coming into effect. One element that remained con-
stant, however, was the q∂ıs themselves. The four q∂ıs
responsible for the verdicts presented here were the chief
q∂ıs of the Sultanic court system. All four served this system
for several decades, thus becoming institutions themselves
within the colonial space. The q∂ıs had their legal powers
continuously reduced, yet the system remained dependent on
them to provide religious authority for its verdicts and admin-
istrative reforms.

Moreover, the q∂ıs were products of the tradition that
had evolved at Zanzibar (and in East Africa) before the
protectorate. One of them, A˛mad b. Sumay†, had served as
q∂ı during the reign of Sayyid Barghash (r. 1870-88) and
Sayyid Khalıfa (r. 1888-90). At least three of the four came
from families with a history of legal service under the Bü
Safiıdıs, meaning that they had fathers or close relatives who

9 GAL, S II, 892. It was published in ten volumes, Cairo 1305-43/1887-
1924. The fact that the basic Ib∂ı legal texts in use were so
contemporary—the author of the shar˛ still alive in Algeria when
these cases were heard—is worthy of note. Another much used work
on Ib∂ı inheritance law was the Mukhtaßar of the Omani author Abü
’l-˘asan fiAlı b. Mu˛ammad al-Basyawı, which was printed in Zanzibar
on Sultan Barghash’s order in 1886; Sachau, ‘Muhammedanisches
Erbrecht’, 163. Sachau here translated a summary of it, which was
re-translated into Italian by I. Guidi, ‘Il diritto ereditario musulmano
scondo la dottrina degli arabi ibaditi’, Rivista coloniale, 1906.

had functioned as q∂ıs in the pre-colonial era. In effect, the
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four q∂ıs who were active around 1908 constituted a second
generation, inheriting the positions that had previously been
held by their fathers, uncles or teachers during the heyday of
Bü Safiıdı rule.

The leading Shfifiı q∂ı: A˛mad b. Sumay† (1861-1925)
A˛mad b. Abı Bakr b. Sumay† was undoubtedly the most
influential East African Shfifiı scholar of his time. He was
born on Grande Comore to a Comorian mother and a father
who had emigrated from Shibm in ˘a∂ramawt.10 Being one
of the fiAlawı families of ˘a∂ramawt, the Sumay† clan had a
history of piety and religious learning and could number several
renowned scholars among its members. Their ascribed status
as descendants of the Prophet made them revered as ‘holy
men’ and performers of karmt both in their original and
adopted homelands.

 As a young man, Ibn Sumay† spent a period of learning
in ˘a∂ramawt, studying both esoteric and exoteric sciences
with the scholars of the †arıqa fiAlawiyya, the particular Sufi
order propagated by the fiAlawı families. Thereafter, in 1882,
he settled in Zanzibar where he was appointed q∂ı, a position
he left after less than two years. Instead he travelled to Istanbul
where he spent a year with an fiAlawı scholar of ˘a∂ramı-Indian
origin, Fa∂l b. fiAlawı b. Sahl, known as Fa∂l Pasha (1824-
1900).11 He then proceeded to Egypt, Java and India before
returning to Zanzibar in 1888. From that point on, he served
virtually uninterruptedly as q∂ı.

In addition to his official tasks, Ibn Sumay† was an

10 On the life of A˛mad b. Sumay†, see A.K. Bang, ‘Sufis and Scholars
of the Sea: The Sufi and Family Networks of A˛mad ibn Sumay† and
the †arıqa fiAlawiyya in East Africa c. 1860-1925’, Ph.D. thesis,
University of Bergen 2000.

11 On Fa∂l Pasha, see Tufan Buzpinar, ‘Abdµlhamid II and Sayyid Fadl
Pasha of Hadramawt: An Arab dignitary’s ambitions (1876-1900)’,
Journal of Ottoman Studies/Osmanlª Ara≈stªrmalarª, xiii, 1993, 227-39.

influential teacher, especially of higher level students. His
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numerous disciples are described by Abdallah Saleh Farsy,12

who stresses the lack of dogmatism in his teaching sessions.
Ibn Sumay† was also a productive author. Among his

most substantial works must be mentioned the massive Sufi
work Manhal al-wurrd,13 a 364-page commentary on the
poetry of the fiAlawı qu†b fiAbd Allh b. fiAlawı al-˘addd
(d. 1720) completed in the early 1890s. In 1902, Ibn Sumay†
completed a new series of commentaries on the poetry of
al-˘addd in addition to one on a prayer by his ˘a∂ramı Sufi
teacher fiAlı b. Mu˛ammad al-˘ibshı.14 In 1909 he finished
his most acclaimed work, Tu˛fat al-labıb, a commentary on
yet another poem of al-˘addd. In this, Ibn Sumay†
incorporated the history of the †arıqa fiAlawiyya, its shaykhs
and scholars, and its representatives in East Africa.15 Finally
must be mentioned Ibn Sumay†’s commentary on the Minhj
al-†libın of al-Nawawı.16

A˛mad b. Sumay† died 7 May 1925. His funeral the
following day was attended by an estimated 20,000 people,
including the highest ranking British personnel, a fact that
indicates his importance in the British-Bü Safiıdı legal system.

The leading Ib∂ı q∂ı: fiAlı b. Mu˛ammad al-Mundhirı
(1866-1925)

12 Abdallah Saleh Farsy, The Shafifii Ulama of East Africa c. 1830-1970:
A hagiographic account, trans. & ed. R.L. Pouwels, University of
Wisconsin: African Primary Texts III, 1989, passim.

13 Manhal al-wurrd min fay∂ al-amdd bi-shar˛ abyt al-Qu†b fiAbd
Allh b. fiAlawı al-˘addd, Mecca: Maktabat al-Mıriyya 1315/1897-8.

14 Al-Kawkab al-zhir, shar˛ fial Nasım ˛jir, Cairo: Maktabat al-
Madanı, 1381/1961.

15 Tu˛fat al-labıb, shar˛ fial Lmiyyat al-˘abıb, Cairo: Dr al-kutub
al-fiarabiyya al-kubr 1332/1913-14.

16 Al-Ibtihj fı bayn iß†il˛ al-Minhj, Cairo 1935 (2nd edn, Cairo,
1961). This work seems to have been left uncompleted; the latter
sections are supplied by Ibn Sumay†’s son fiUmar.

fiAlı b. Mu˛ammad al-Mundhirı  was born in 1866 in
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Zanzibar.17 His father, Mu˛ammad b. fiAlı, served as an Ib∂ı
q∂ı in the 1850s and 60s. The family was of Omani origin,
and had settled in Zanzibar before the reign of Sayyid Safiıd
b. Sul†n.

fiAlı b. Mu˛ammad’s legal career started around the turn
of the century, and from 1908 he was the chief Ib∂ı q∂ı in
Zanzibar town. As the only Ib∂ı among the four main q∂ıs,
al-Mundhirı carried a heavier workload than his Shfifiı
counterparts, signing up to 300-400 verdicts a year.

Like his colleague A˛mad b. Sumay†, fiAlı b. Mu˛ammad
authored several religious works.  The most notable is a risla
in defence of Islam, written around 1890 in connection with a
religious debate involving the Christian missionaries in
Zanzibar.18  He also wrote two short works on taw˛ıd, entitled
Nür al-taw˛ıd and al-∑ir† al-mustaqım as well as a shar˛ on
the Mukhtaßar al-khißl  by the eleventh-century ˘a∂ramı
Ib∂ı author Abü Is˛q Ibrhım b. Qays al-Hamdnı
al-˘a∂ramı.19

In his father’s footsteps: Burhn b. fiAbd al-fiAzız al-Amawı
(1861-1935)
Burhn b. fiAbd al-fiAzız (known as Shaykh Burhn) was the

17 On the Mundhirı family, see A˛mad b. ˘amd al-Khalılı, ‘al-
fiUmniyyün wa-atharuhum fı ’l-jawnib al-fiilmiyya wa’l-mafirifiyya
bi-sharq Ifrıqiyya’, Proceedings of the Literature Society, Muscat:
Ministry of National Heritage and Culture 1992, 177-91, and Ibrhım
Sughayrün, ‘Al-Ishm al-fiumnı fı majallt al-thaqfiyya wa’l-fikriyya
wa’l-kashf fian majhil al-qra al-Ifrıqiyya fı ’l-fiahd al-Büsafiıdı’, ibid.,
193-228.

18 R.S. O’Fahey & K.S. Vikør, ‘A Zanzibari waqf of books: the library
of the Mundhirı family’, SAJHS, 7, 1996, 18. The risla is entitled
Jawb fial ’l-risla al-mansüba il fiAbd al-Ması˛ b. Is˛q al-Kindı
al-Naßrnı, and was completed by al-Mundhirı in 1891. Unfortunately,
only fragments remain of this work, in the Zanzibar Archives ZA8/9.
Al-Khalılı states that a MS copy in held by the Omani Ministry of
National Heritage and Culture.

19 Al-Khalılı, ‘al-fiUmaniyyün’, 183-4.

son of the reputed filim fiAbd al-fiAzız b. fiAbd al-Ghanı
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al-Amawı, who was also his main teacher. Shaykh Burhn,
like his father, maintained close relations with the Bü Safiıdı
sultans, especially with Sayyid fiAlı b. ˘amüd. Contrary to
his father who was viewed with suspicion by the British,
Shaykh Burhn was a trusted man within the British
administration. During the First World War, he even served
as an ‘intelligence officer’, providing the British with vital
intelligence from German-held Tanganyika (Deutsch-
Ostafrika). For this, Shaykh Burhn was invested with the
Order of the British Empire (OBE) in 1919.20

The ‘government man’: ‡hir b. Abı Bakr al-Amawı (1877-
1938)
‡hir b. Abı Bakr al-Amawı (known as Shaykh ‡hir) differs
from his three colleagues in that we know little about his
origins and much about his official career. He was born in
1877 in Zanzibar, but his nisba indicates that he originated
from Lamu (‘al-Amawı’ refers to Lamu),  possibly of the
same family that produced Burhn al-Amawı. In his youth,
he studied with several members of the learned community of
Zanzibar.

It seems that Shaykh ‡hir did not continue into further
studies, but opted instead for an official career as a q∂ı. He
was clearly ‘the man’ for the British authorities. For this
reason he appears frequently in the colonial records from the
period c. 1910-30, including the court records. We first
encounter Shaykh ‡hir upon his appointment as ‘full Cadi’
of the Sultanic courts in 1907 after having been assistant q∂ı
for some time. From that point until his resignation in 1933,
he was one of the four main q∂ıs of the Sultanic courts.

Shaykh ‡hir had many public roles besides his legal
duties, indicating his close association with the British
representatives. From his various functions, it is evident that

20 Supplement to the Zanzibar Gazette, 8 September 1919, ZA-BA104/34.

Shaykh ‡hir read and spoke English fluently. On occasion,
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he would serve as interpreter, and he was one of the examiners
for the Swahili Examinations required for British personnel
in Zanzibar.21 He was also a long-time member of the ‘Zanzibar
Book Club’, sitting as member of the Executive Committee
for 1921 and 1922 together with Major Pearce, the British
Resident.22

Three conflicts over inheritance

The cases presented in this and the second part of this article
all stem from the ‘Sultan’s Court for Zanzibar and Pemba’,
Zanzibar National Archive files HC8/1-140. These files contain
an incomplete record of cases dating from 1898 to 1924.

All three cases involve the possession of shambas, that
is, farms and farmhouses in the agricultural areas. Such
shambas could be anything from large plantations that in
earlier periods were worked by slaves to small farms barely
producing a marketable surplus. The main produce would in
any case be cloves and coconuts for export and vegetables for
local consumption.

All three cases involve issues of inheritance, and in all
three cases the problems involve a conflict between one female
heir (or her descendants) and the male heirs, following from
unclear divisions of the inheritance between the female and
male heirs (in the last case, however, the female heir appears
only as buyer).  This is probably indicative of a social fact
and the use of the legal system to attempt to correct it. In
these cases, mostly without success.  As is typical, the cases
were largely settled in favour of the defendant, the person

21 Shaykh ‡hir took part in producing a booklet intended to prepare the
students for examination: Guide to Swahili Examinations, Zanzibar:
Zanzibar Government Printer, 1927.

22 Supplement to the Zanzibar Gazette, 14 March 1921, ZA-BA104/38.
23 Although not exclusively, in the last case the court transferred ownership

of the smaller of the contested shambas to an Omani expatriate who
returned to Zanzibar to claim his rights. We can also not say if the

who had factual possession of the property.23 It is clearly
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stated by the judges that in the absence of acceptable proof to
the contrary—or unless the claimant can show that he or she
has consistently demanded her rights from the possessor over
a length of time—the party that physical possesses the property
shall be deemed the rightful owner.

Only the first of the three documents refers to madhhab
identity. In the others, the decisions are made on the strength
of the evidence, apparently without there being any difference
in how the two madhhabs would cause them to be evaluated.

The records are in a clear hand written with only a few
scribal errors and one or two colloquialisms. Two of them
appear to be penned one of the judges, the third by a scribe.
They are in the records accompanied by English translations
(the first in typescript, the others in handwriting),24 these are
however of poor quality, ‘word by word’, and do not indicate
that the English clerk has understood the detail of the arguments
presented. We have however accepted the spelling of most
non-Arabic names as they appear in these translations.

I

HC8/49
Case no.: 249/1908.
Heard before HH the Sultan’s Court for Zanzibar and Pemba

on appeal from the District court.
Plaintiffs: Sulaymn and ˘abıb, sons of fiAbd Allh b.

Sulaymn.
Defendant: fiAdwn b. Jafirüf.
Heard before Shaykhs fiAlı b. Mu˛ammad al-Mundhirı and

Burhn b. fiAbd al-fiAzız al-Amawı.

records have been edited in cases of a reciprocal claim to let the judge
conform to a presumption of favouring the defendant.

24 In case I, the British judge was not in session, as noted below. In case
II, only the judgment is translated, and in case III we also have only
the judgement in Arabic.

This is the result of an appeal concerning the sale of a shamba



A TALE OF THREE SHAMBAS: I 13

(farm and farmhouse) on Pemba, at the time in the possession
of fiAdwn b. Jafirüf. The plaintiffs, Sulaymn and ˘abıb,
claimed that the shamba had been sold unlawfully, as it was
part of their inheritance and thus could not be transferred
without their involvement. The defendant claimed to have
bought the land in good faith.

This appeal verdict only summarizes the original case, so
all details are not clear. It appears, however, that fiAdwn had
bought the shamba from one Khalaf. The plaintiffs were the
heirs of Khalaf’s sister Leza (Lıza) and claimed that the shamba
in question was part an inheritance Khalaf and Leza had
received in common from their mother fi◊√isha. Khalaf had
clearly denied that the shamba was part of this heritage and
said that he had in fact bought the property from a third
person, a Mu˛ammad b. Qsim.

The defendant, fiAdwn, had been able to bring witnesses
to the fact that Khalaf had purchased the shamba, and thus
had the right to sell it on, and the district court had found in
his favour. The losing party had then brought the case up to
the Court for Zanzibar and Pemba to appeal, and had brought
in a lawyer who complained about certain procedural faults
in the testimonies on which the case rested. The Sultanic
court upheld the original decision and was moved to defend
its position by referring to various legal texts.

The verdict is penned by the Ib∂ı judge, fiAlı al-Mundhirı,
but quotes in defence of his view both from a work of his
own Ib∂ı tradition and from the Minhj of al-Nawawı and
an unnamed commentator to it. The opponent’s lawyer makes
a point of bringing in the Ib∂ı Shar˛ al-Nıl; although the
judge’s language seems to indicate that the lawyer belongs to
the Shfifiı majority. In other words, each side tried to defend
his view by referring to this being ‘also the view of your
authorities’. Apparently, the attempt is to arrive at a result
that conforms to both schools; on principle or for reasons of
argumentation.

The first point of the protest appears to be on the
presentation of the defendant’s witnesses. We cannot know
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precisely what the lawyer wanted,  the question is cut off
after the initial statement.  It would seem,  however,  that he
sought to invalidate the witnesses that had verified that Khalaf
had purchased, not inherited, the shamba, by pointing to the
basic Sharfiıa rule that evidence is only required from the
plaintiff. If the plaintiff’s evidence is not accepted, the
defendant is asked to make an oath for his claim, but does not
have to provide evidence.25 The court, however, states that
this does not mean that evidence cannot be asked from the
defendant. The correct order of witnesses in a conflict over
ownership, is that the one who actually has possession of the
object (has it ‘in his hand’)—the defendant—should present
his witnesses last and only if the plaintiff has presented any.
This gives the defendant a priority through the fact of his
possession: If his witnesses are acceptable, the verdict should
go in his favour.26

The second attempt to cut the ground under fiAdwn’s
witnesses concerns the validity of a statement of ownership
relations in the past. A witness should only state the situation
at the time he was heard (here that Khalaf had possession of
the property, not how he came by it in the past). If it refers to
past events it must contain a phrase saying that it ‘was in his
property [from he acquired it] until he sold it’, this was not
the case in these witness statements.

The judges accepted the point of law that witnesses cannot
make statements of past ownership, on this point only referring
to Shfifiı sources (in particular al-Nawawı) that emphasize

25 For a discussion of the theory of evidence, see Mohammad Fadel,
‘Adjudication in the Mlikı Madhhab’, Ph.D, University of Chicago
1995, 143-65.

26 This conforms to a basic principle of ‘entropy’ that underlies Islamc
law; things should continue ‘as they factually are’ unless there are
positive reasons to change them. — It is the task of the judge to
establish who is plaintiff and defendant; the plaintiff is not necessarily
the one who initiates the case, but he who makes a claim contrary to
an ‘established fact or custom’—here, the fact of possession—hence,
the burden of proof lies on him, cf. Fadel, ‘Adjudication’, 145.

this. But this actually is more pertinent to his own witnesses’
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statements that Leza had inheritance rights of property that
she had never realized. What fiAdwn’s witnesses had testified
to was that Mu˛ammad b. Qsim had disposed of (taßarrafa)
the land by selling it, and that Khalaf had disposed of it for
twenty years after that, neither being contested in this time,
and such statements of past relations were specifically allowed.

As for the phrase that it had ‘been in his property’, they
stated that as long as Khalaf had lived on the land for all
these years and there had been no challenge to his ownership
of it in that period, the phrase itself was redundant. Thus,
priority is again given to the one who can show actual
continuous possession of the object, here Khalaf.

A further technical point brought out by the lawyer was
that the borders of the property were not stated by the witnesses;
again this was conceded in principle, but as long as these
borders were not contested by anyone and the witnesses were
neighbours who would not have been confused as to which
shamba they were talking about, this formality could not
invalidate the judgement concerning ownership. The court
challenges the plaintiffs to go out to Pemba and meet with the
witnesses to decide if there were any problems with the identity
of the property.

The lawyer’s complaint that the inheritance from fi◊√isha
had been ignored was thrown out partly because both stories
could not be true and fiAdwn had the stronger case, but also
by his own legal argument: his witnesses claiming such past
ownership had not included the statement that it had ‘been
their property until the present’ which he himself had made a
point was obligatory for such testimony. Other witnesses having
denied knowledge that this shamba was part of the inheritance,
the court felt free to ignore this and upheld the original court’s
verdict.

This case was heard without a British official as part of
the quorum, as the session was held 17 June 1908, a few
months before the decree requiring the presence of a British
judge in the Sultanic court came into effect.
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Text

W??F??L??ł s?Ð Íb??Ž w
U??×??LK?� XKB??Š v²�«  ôU?Jýô« »«u??ł

 u??³???¦Ð rJ?(« w"Ë ·Ëd??F???ł sÐ Ê«Ëb??Ž  «œU???N??ý w?" wŽ“d�«

t� W³½UA�«

p�– ÒÊ« tÐ«u?−?" a�« dJM
 t?½ô WMOÐ t?
eKð ô Ê«Ëb?Ž Ê« t�u?6 U?Ò
«

WMOÐ VKDð ô t½U?" dJ½U" t?OKŽ r²O?ŽÒœ« 5Š tÒK×
 sJ� `O?×;

r²O?Žœ« U
 vKŽ rJ²M}Ð rJ²?
U6« bFÐ U?Ò
«Ë rJM
 VKDð qÐ tM


ÂeK¹ t?Ò½U??" ¡vA�« p�– t?Ð t� X³??¦¹ U???ÎN??łË t??O??" u¼ vŽœU??" t???OKŽ

tM
 UNŽUL²Ý« UC¹«

v�« Ÿ“U?Mð «–«Ëò t�u???6 Ÿd???A�« ÊU???OÐ »U???²???G w" ÁUM?K6 U???
 b¼U???ýË

rGU???(« ÊU??" U??L?¼b??Š« b¹ w?" w¼ WÐ«œ ÊU??O???Žb¹ Êö??ł— r?GU??(«

d???
« W?MO?Ð d???C???Š« ÊU????" Áb¹ w?" XK???O?� w¼ Íc�« W?MO????³�« nK?J¹

WMOÐ t?F?
 Ê« WÐ«b�« Áb¹ w" Íc�« Z²?Š« Ê«Ë t?O�« l"b�UÐ t?L?B?š

WM?O???³�« d???C???Š« ÊU????" WÐ«b�« n?6Ë√Ë t???²MO?Ð —U???C???ŠUÐ r?GU???(« Ád???
√

Æ åÁb¹ w" w¼ ÍcK� WÐ«b�UÐ rJŠ
27

U?NÐ Ád?O?ž ÂU?6U?" Áb?OÐ ©5F�« Í«® X?½U?G u�Ëò t�u?6 ÃU?NM*« w"Ë

27 The grapheme µ is used in the ms for full stop. This (alone) is represented
here by periods.

WM}?Ð b??FÐ Òô« t??²MOÐ lL??K?ð ôË b?O?�« VŠU??; Âb??Ô6 ÎWMOÐ u¼Ë ÎW?MOÐ
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WM?OÐ b???FÐ t???OK?Ž vÓŽb*« W?MOÐ l?L???KÔð Ê« VÓłËQ???"  ‡¼« Æ åw?Žb*«

Æ wŽb*«

Ÿb
 vÓðQ" U¼«d²ý« U{—« d?LŽ s
 Ê«ò qOM�« Õdý w"Ë t�u6 UÒ
«Ë

…b??ŽU?I�« w?¼ Ác¼ ÒÊ« tÐ«u??−?" Æ åU¼c??š« sÒOÐ ÊU??" U??NM
 W??O?L??Kð

ÊU???" t?ÒKG w" Ë« ¡v?A�« s
 W???O????L???Kð w?" X½U???G Èu???Žœ q?G w"

«–« tÒKG ¡vA?�« p�– o×?²??Ý« Á«u?Žœ vK?Ž WMO?³�U?Ð vð« «–« wŽb*«

vð« ÊU?" Æ tzeł v?KŽ UN?
U?6« «–« tzeł o×?²?Ý«Ë tKG vKŽ U?N
U?6«

XF?L?Ý wŽb*« WMOÐ b?FÐ t� t?6UI?×?²?Ý« vKŽ WMO?³Ð t?OKŽ vÓŽb*«

p� U??N??²MÒOÐ w²?�« …b?ŽU??I�« vK?Ž wŽb*« WMOÐ v?KŽ X
b??6Ë t?²?MOÐ

Æ ÃUNM*«Ë ŸdA�« ÊUOÐ s


r�Ë rÝU6 sÐ bL×
 s
 nKš ¡«dý WMO³Ð Ê«ËbŽ vð« t�u6 UÒ
«Ë

‰U??I?²½« ôË U??N?ŽUÐ Ê« v?�« nKš pK
 ©W??³½U?A?�« Í«® U?N½« d??Gcð

w" d??GÔ– Íc�« «c?¼ ÒÊ« tÐ«u??−??" Æ Œô« nKš v�« Áe??O� s?
 pK*«

…œU??N??A??G u¼ “u??& ô v?²�« oÐU??K�« p?K*UÐ …œU??N??A�« s?
 ÃU??NM*«

W?³½U?A�« X½U??GË rN?Ý W?³½U?A�« Ác¼ w" Áe?}K?� ÊU?G tÒ½« Áe?}� WŁ—Ë

r¼dOžË U¼dOž b¹ w" UNðu
 bFÐË Áe}� …UOŠ w"

Áb?¹ w?" ¡v?A?�« ÊU????????G s?* ¡v?A?�U?Ð t?ðœU?????????N????????ý ÊU?????????G s?
 U?????????Ò
«Ë

nKš v�« l?O?³�UÐ U??NÐ rÝU?6 sÐ b??L?×??
 ·Òd?B??²?G tÐ ·d?B??²¹Ë
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qKH�UÐ UN� tz«d?ý bFÐ UNÐ nKš ·dBðË
28

t�UG²Ý«Ë UN� 
29

UN� 

Ê«Ëb??Ž b¹  u?³ŁË «c¼ Ê«Ëb??Ž v�« U??N� t?F??O?³Ð r?Ł WMÝ s¹d??A?Ž

Ê_ rN?OKŽ U?N?³?B?ž t½« rN�u?IÐË U?NÐ t?"dB?²ÐË U?N� t¹«d?AÐ U?N?O?"

ö??" Æ t??O???" b??O�UÐ t?� Òd??6« b??I??" ¡vý V?B??ž b??Š« vK?Ž vŽœ« s


r?� w²?�« oÐU???????K�« p?K*U?Ð …œU??????N??????A?�« s?
 …œU??????N??????A?�« pK?ð ÊuJ?ð

Æ ÃUNM*« VŠU; U¼d³²F¹

 UÐU?×B?²?Ý« Á«d½ Íc�« u¼Ë UN?ŽU?LKÐ ‰u?I�« t?Š—Uý vJŠ b?6Ë

ÍÒu??6 b??6Ë nOJ?" t??OKŽ s
 `B¹ r?�Ë ¡«d??A�UÐ q;U??(« pK?LK�

rJ³?²G w" 5K?Š w{U?I�« ‰U6 b?6Ë Áb¹ w" tzU?IÐ …œUN?ý p�–

oÐU??K�« pK*« »U??×??B??²?Ý« ÁœU??L??²??ŽUÐ ÕÒd??; s
 …œU??N?ý ‰u??³??IÐ

»«b�« Ác¼ Ê« «ËbN?ý u�ò Õ—UA�« ‰U?6 b6Ë
30

Êö" s
 U¼«d?²ý« 

dE½U?" Æ åXK³6 wŽb*« pK?
 Êü« w¼Ë «u�uI¹ r�Ë U?NJK1 u¼Ë

v�« p?K*« d????G– ◊«d???²???ýU?Ð ‰u???I?¹ sÒ2 ÃU???N?MLK?� Õ—U???A?�« «c¼ Ê«

U?N?JK1 s2 U¼«d??²?ý« tÒ½« «Ëb?N??ý «–« UM¼ ‰U??6 b?6Ë …œU?N??A�« X6Ë

Êü« w¼Ë «u?�u????I¹ r� Ê«Ë U????Nz«d????A?Ð t� «Ëb????N???ý s?* U????N½UÐ Ór?JÔŠ

28 Thus in text, for qB" .

29 Thus in text, for t�öG²Ý«  .

30 Thus in text, for WÐ«b�«  .

Æ tJK
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sÐ b??L?×??
 s
 nKš U¼«d??²?ý« U??NÒ½« «Ëb?N??ý b?6 Ê«Ëb??Ž œu?N??ýË

pK
 U??N?F??OÐ X6Ë v�« w¼Ë «u?�u?I| r� Ê«Ë n?K) X²?³??¦?" rÝU??6

t� X?³Ł b???6 Íc�« nKš s?
 U¼«d???²??ý« Ê«Ëb???Ž Ê« «Ëb???N???ýË Æ t�

sÐ b???L??×??
 pK?
  u??³ŁË U¼U?½d??G– w²�« …œU???N??A�U?Ð U??N??O???" pK*«

v²?Š U?N?O?" t� ÷—U?F
 ö?Ð lO?³�UÐ U?NÐ t?"dB?ð W×?BÐ U?N?O?" rÝU?6

÷—U?F?
 öÐ Ê«Ëb?Ž v�« XK;Ë v²?Š lzUÐ v?�« lzUÐ s
 XKI?²½«

Æ WMÝ s¹dAŽ s
 UNO" t�

sJ� …œU??N??A�«Ë Èu??Žb�« w" ÂeK¹ UÒ2 t?Ò½« rFM" œËb??(« d?G– U??Ò
«Ë

tðbzU??6
31

w²�« U??N?Ò½UÐ W??³½U??A�« Ác?¼ «uMÒO??Ž b??6Ë ¡vA�« s?ÒO??F??²¹ Ê« 

«u??ŽÚbð r�Ë Íd??N??³K� W??FD6 U??NM
 nK?š ŸUÐË nKš s
 U¼«d??²??ý«

«d??ÒN??A??
 ¡vA�« —U??; «–«Ë U¼œËb??Š X?"d??ÔŽ b??6Ë Ác¼ d??O??ž t??OKŽ

…œU?N??A�«¤ qD³ð ö??" tMO?FÐ u¼ t?Ò½« w{U?I�« l
 UM?ÒO?F?²??
 U?×?C??²?


›tÐ
32

rJzU?L?KŽ bMŽ —u?Gc?
 u?¼ U?L?G ÁœËb?Š d?G– „d??²Ð ÁbMŽ 

…d¹e??'« w" r¼ œu??N??A�« ¡ôR¼ ÒÊU??" Ï¡vý Ôb??FÐ XH¹ r� t?Ò½« vKŽ

ÁuM
Qð s
 Ë« rGu?HÒ6u¹ Ê« rNM
 VKDMK" W?³½UA�« ÁcN� Ê«d?OłË

Æ U¼dOž w¼ q¼ «ËdEM²" U¼œËbŠË W³½UA�« Ác¼ vKŽ

31 Thus in text, for tðbŽU6  .

32 Added in margin.

r� U??N½«  d??G– 5Š Áe??}� o?Š ◊U?I??ÝUÐ X?ð√ t??²MOÐ Ê« t�u??6 U??Ò
«Ë
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q¾???ÔÝ UÒ* qÐ d???G– d??Gcð r?� t??²M?OÐ ÒÊ« tÐ«u??−???" Æ W??³?½U??A�« n?K|ð

ô t½« »U?ł« W?³½U?ý XHKš W?A?zU?Ž ÒÊ« XLKŽ q¼ œu?N?A�« b?Š«

U0 qÐ «c??NÐ Ê«Ëb?F?� W?³½U??A�«  u?³?Ł rJŠ sJ¹ r�Ë p?�– rKF¹

Æ rJ(« w" ÁU½dG–

Æ a�« UM?J¹d??ý nKšË n?Kš s
 U¼«d??²??ý« Ê«Ëb???Ž Ê« t�u??6 U??Ò
«Ë

 Òœ« UÒ* rJðœU?Ný ÒÊ« tÐ«u?−"
33

W?³½U?A�« Ác¼ s
 UL?N?Ý rJ� ÒÊ« 

W????AzU????Ž U????L????N????
« s
 À«d????}?*UÐ Áe????O�Ë n?Kš v?�« XKI????²?½« U????N½ô

 Òœ«Ë
34

v�« X?KI???²½« U????NÒ½ô t� W???³?½U???A�« Ác?¼ Ê« Ê«Ëb???Ž …œU???N???ý 

U²{—U?Fð tM
 u¼ U¼«d²ý« rŁ rÝU6 sÐ bL?×
 s
 ¡«dA�UÐ nKš

Æ bO�UÐ Ê«ËbŽ …œUNý X|uI"

w¼ q?Ð p�c????G X?K????OK?" a�« W????O????"U½ Ê«Ëb?????Ž WMO????³????" t?�u????6 U????Ò
«Ë

s
 U?¼«d?????²?????ý« nK?šË nK?š s
 U¼«d?????²?????ý« U?????N½« v?KŽ  b?????N?????ý

U???N?M
 W???FD?6 ŸUÐ rŁ W?MÝ s¹d????A???Ž U¼d???L????ŽË rÝU???6 sÐ b????L???×???


U????N?½uJÐ r?JðœU????N????ý ÒÊ« ]r?Ł Æ Ê«Ëb????F� w?6U????³�« ŸU?Ð rŁ Íd????N????³?K�

rJðb?ŽU?6 vKŽ `Bð ô WMÝ s¹d?A?Ž s
 W?AzU?Ž U?LN� U?N?²?HKš

q?I¹ r?� –« o?ÐU???????K?�« p?K*U?Ð …œU???????N???????A?�« ‰u???????³????????6 Âb???????Ž w?¼ w²?�«

33 Thus in text, for XŽÒœ« .

34 Thus in text, for XŽÒœ« .

r¼Ë ¡ôR¼ U???NM
 U??NŁ—u???" XðU??
 Ê« v�« U???NJK
 w¼Ë r?Gœu??N??ý
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Êü« v�« pK?*UÐ …œU????N????A�« W????×????B?� XÞd????²????ý« b????6Ë U???N?½uJ?K1 

U?NŁ—Ë r?N�u?6 5Ð ‚d??" ô –« Æ p�c?G œu?N??A�« ‰u?I¹ Ê« o?ÐU?K�«

ÈÓd??????²??????A?*«Ë ÀË—u?*« s
 b??????Š«Ë q?G –« U?¼«d??????²??????ý« r?N�u??????6 5?ÐË

Áu??łu�« s?
 t??łuÐ h|??ý v?�« h|??ý s
 q?I??²½« UÒ2 U??L?¼d??O??žË

Ãd??š ÊU??G b??6 t??O�« qI??²½« s
 Ë√ t?M
 qI??²½« s
 ÊuJ?¹ Ê« `B¹

tJK
 s


Ê«Ëb????F� W???³?½U???A?�« XO????IÐË p�c?Ð rJðœU????N???ý U????C¹« X?DI???K????"

W?×BÐ Áb¹ w" X?½UG s2 U¼«d?²?ý« Áb¹ w" UN½uJ?� bO�« V³?KÐ

UNO" rJ� rKF¹ ô t½« 5L?O�« Òô« tOKŽ rJ� o³¹ r�Ë UC¹« ¡«dA�«

p�– w" qÞU³Ð t� «ËbNý ÁœuNý ÒÊÓ« ôË UIŠ

—U?????³??????$“ W?????L?J?×?????
 …U??????C?????6 r?J×?Ð p�c?Ð rG«u??????Žœ XF?DI?½«Ë

 Âd????×?????
 ∂ a¹—U????²?Ð ÁU½œ« r?¼¡U????L????Ý« 5?F????{«u�« …d?¹e????'«Ë±≥≤∑

 o"«u*«≤ππ Í—uMł ±π∞

ÁbOÐ bL×
 sÐ wKŽ ŸdA�« ÂœUš t××;

ÁbOÐ Íu
ô« e¹eF�« b³Ž sÐ ÊU¼dÐ ŸdA�« ÂœUš `O×;

Translation

Answer to doubtful questions which occurred for the lawyer
fiAdı b. Jumfia al-Razfiı concerning the testimonies of fiAdwn
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b. Jafirüf and the judgement confirming the shamba as his.
As for his [fiAdı’s]  statement that evidence was not

required from fiAdwn because he was the one who denied
[the charge] etc., then the answer is that this is true, but it is
proper when you had made claims against him and he denied
them. The evidence is not required from him, but from you.
After you brought your evidence for what you claimed against
him, he made a claim of a kind that confirmed this object [the
shamba] for him. And it is also required to hear this from
him.

An attestation for what we have said is in the Bayn
al-sharfi,35 ‘If two people bring to the judge a dispute where
both claim an animal, which is in the possession [fı yad] of
one of them, then the judge charges the one who does not
possess it to produce evidence. If he does present evidence,
then he orders his adversary to rebut it. If the one who possesses
the animal claims that he has evidence, the judge orders him
to present his evidence and seizes the animal. And if he presents
the evidence, then the animal is judged to go to the one who
possesses it’.

And it is said in the Minhj,36 ‘If it (that is, the property)
is in his possession, and someone else raises evidence for
[that he owns]  it which is  [proper]  evidence,  then the
possessor is preferred and his evidence is not heard until after
the evidence of the plaintiff’. Thus it is necessary that the
evidence of the defendant is heard after the evidence of the
plaintiff.

As for his statement, ‘It is said in the Shar˛ al-Nıl,37 “If
someone lives on land that he bought, and a plaintiff brings
an entitlement [tasmıya] for it and it is proven, then he can
take it’”, the answer is that this is the basic rule for every

35 Mu˛ammad b. Ibrhım al-Kindı (d. 508/1114-15), Bayn al-sharfi (publ.
Muscat 1982-93), an Ib∂ı work on inheritance and succession law.

36 Of al-Nawawı, see note above: a basic Shfifiı work.
37 Of A†fiyyash, see note above: a basic Ib∂ı work. The publication of

the first Cairo edition of this work was yet completed in 1908.

claim, be it for the entitlement to things or for all of it. The
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plaintiff has, if he brings evidence for his claim, the right to
that thing, all of it if he establishes it [the evidence] for all of
it, and he has the right for a part of it if he establishes evidence
for a part of it. But if the defendant brings evidence for his
right to it after the evidence of the plaintiff, then his evidence
is heard and is preferred over the evidence of the plaintiff, on
the basis of what I presented to you from the Bayn al-sharfi
and the Minhj.

As for his statement that fiAdwn brought evidence of
the purchase by Khalaf from Mu˛ammad b. Qsim, but it did
not mention that it (the shamba) was the property of Khalaf
until he sold it, nor that the property had been transferred
from Leza to Khalaf, etc., the answer is that this is what is
mentioned in the Minhj on the testimony of previous
ownership, which is not allowed. It is like the testimony of
Leza’s heirs that Leza had a share in this shamba, while the
shamba was in the lifetime of Leza and after her death in the
possession of other than her and them [the heirs].

As for one whose testimony concerning something is for
the one who possesses the object and disposes freely from
it—like Mu˛ammad b. Qsim’s disposing of it in selling it to
Khalaf, and Khalaf’s disposing of it after he bought it by
dividing it up38 and drawing the yields from it39 for twenty
years then by selling it to this fiAdwn, and the affirmation of
fiAdwn’s possession of it through his purchase of it and
disposing of it and by their saying that he [fiAdwan] had
unlawfully taken it from them—because one who claims that
someone has unlawfully taken something has [thereby]
affirmed that he has possession of it—then [all] such
testimonies are not among the testimonies of previous
ownership that the author of the Minhj rejected.

38 Reading faßl for fasl, referring to his earlier sale of a part of it to
al-Baharı, below.

39 Reading istighll for istighl.

Its commentator said concerning the statement ‘accepting
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it’ that ‘this is what we regard as continuity40 of ownership
that is obtained by purchase. Those who oppose it are wrong.
How could that be, when this testimony strengthens it remaining
in his possession?’ Al-q∂ı ˘usayn in your books held that
one should accept the testimony of one who by his support
clarifies the continuity of the previous ownership. The
commentator said, ‘If they testify that he had bought these
animals from someone while the latter owned them and do
not say, “and they are now the property of the plaintiff”, it is
accepted’. Notice that this commentator to the Minhj is among
those who argue for restricting the mention of ownership to
the [situation at the] time of the testimony, but he said here
that if they testify that he bought them [the animals] from the
one who owned them, then they shall be judged to belong to
the one that the testimony shows bought them, even if they
do not say ‘and they are now his property’.

fiAdwn’s witnesses have testified that Khalaf had bought
it [the shamba] from Mu˛ammad b. Qsim, so it is affirmed
that it belongs to Khalaf even if they do not say that this was
his property until it was sold. They [further] testified that
fiAdwn had bought it from Khalaf, who the testimony affirms
had ownership of it, as we mentioned. And Mu˛ammad b.
Qsim’s ownership is affirmed by the truth of his having
disposed of it by selling it without anyone opposing him, so
that it was transferred from seller to seller until it came to
fiAdwn without anyone opposing it, over twenty years.

As for stating the boundaries [of the property], it is indeed
accepted that this is among what is required in the claim and
in the testimony. But the basic rule for it is that it specifies
the object. They [the witnesses] have specified this shamba

40  Istiß˛b, the principle that a legal state of affairs is presumed to
remain valid until there is reason to consider otherwise. Accepted in
some form by all schools, the term and principle is most widely applied
by Shfifiıs, ˘anbalıs and twelver Shıfiıs, cf. M.H. Kamali, Principles
of Islamic Jurisprudence, Oxford 1997, 297-309, and Wael Hallaq, A
History of Islamic Legal Theories, Cambridge 1997, 113-15.

by  saying that it is the one that was bought from
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Khalaf—Khalaf having sold a part of it to al-Baharı—and
you [the plaintiffs] did not claim anything else, and its
boundaries were known. If the thing becomes well known,
obvious and evident to the judge that it is that very object,
then the testimony of it is not falsified by its boundaries not
being mentioned. This is as it is said among your scholars,
although it was never given in a fatw before. These witnesses
are on the island [Pemba] and neighbours to this shamba, so
we will ask them to acquaint you, or someone you trust, with
this shamba and its boundaries, and see if these are different
[from your understanding].

As for his statement that his evidence has brought about
the elimination of Leza’s rights when it mentioned that she
[her mother fi◊√isha] did not leave behind the shamba, the
answer is that his evidence did not mention anything [of this].
Indeed, when one of the witnesses was asked, ‘Do you know
that fi◊√isha had left behind a shamba?’, he answered that he
did not know that. The affirmation of the shamba for fiAdwn
was not judged on the basis of this, but on what we mentioned
in the judgment.

As for his statement that fiAdwn bought it from Khalaf
and Khalaf is our partner, etc., the answer is that your testimony
when it claims41 that you have a share of this shamba because
it was transferred to Khalaf and Leza by inheritance from
their mother fi◊√isha, and fiAdwn’s testimony claims that
this shamba belongs to him because it was transferred to
Khalaf by purchase from Mu˛ammad b. Qsim, then he bought
it from Khalaf, then they are contradictory. The testimony of
fiAdwn is strengthened by his possession [of the shamba].

As for his statement that fiAdwn’s evidence  is  inconsis-
tent etc., it is not so.  Indeed it testified that it had been
bought from Khalaf and Khalaf had bought it from Mu˛ammad
b. Qsim and lived on it for twenty years, then he sold a part
of it to al-Baharı, then the sold the rest to fiAdwn.  Thus

41 Reading iddafiat for addat, here and in the next sentence.

your testimony  that fi◊√isha had left it to the two  [Khalaf
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and Leza] twenty years ago is not admissible according to
your own basic rule which is not to accept the testimony as to
the previous ownership, since your witnesses did not say,
‘And it was her property until she died and these inherited it
from her, and they have owned it until today’, since you
stipulated for the admissibility of a testimony of the previous
ownership that the witnesses say thus. There is [in this] no
difference between a statement ‘he inherited it’ and a statement
‘he bought it’, when it is found true for both what is inherited
and what is bought—and what is otherwise transferred from
person to person in one or another manner—from the one
from whom it has been transferred, or the one to whom it is
transferred, that it has left his property.

Thus your testimony about this also falls, and the shamba
remains fiAdwn’s because of possession, as it is in his
possession, he bought it from one who had it in his possession
also by true purchase. And there only remains for you that
you may ask an oath from him that he does not know of a
right for you concerning it, and that his witnesses has not
testified falsely in it.

And your claims are settled with this judgement of the
judges of the Court for Zanzibar and Pemba, whose names
are placed below, on the date of 6 Mu˛arram 1327,
corresponding to 29 January 1909.42

Verified by the servant of the Sharıfia fiAlı b. Mu˛ammad
by his hand.

[Signature] Confirmed by the servant of Sharıfia Burhn
b. fiAbd al-fiAzız al-Amawı by his hand.

42 That is, six months after the case was heard, according to the date on
the case file.


